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FACT-FINDER’S REPORT AND RECOMMENDATIONS

The Upper Saddle River Board of Education (the “Board” or “District”) and the

Upper Saddle River Education Association (the “Association”) are parties to a collective

negotiations agreement (the “CNA”) with a term through June 30, 2019. The negotiations

unit represented by the Association includes all certificated personnel including Certified

Teachers, Certified School Nurses, Media Specialists, Guidance Counselors, Social Workers,

Speech Pathologists, Occupational Therapists, Learning Disability Specialists, Psychologists,

Secretaries, Paraprofessionals, Custodians, Grounds Keepers, and Maintenance Personnel. 

The negotiations unit has approximately 175 members. 

Negotiations for a successor agreement commenced on November 28, 2018 and

continued to December 5, 2018 when the Association declared impasse and requested the

assignment of a mediator.  PERC assigned a mediator who conducted a mediation session

with the parties but the impasse persisted. Pursuant to the mutual request of the parties, I was

appointed by PERC as Fact-Finder on April 4, 2019. 



I conducted a mediation/fact-finding session on June 4, 2019. At the conclusion of

the mediation segment of the session on June 4th, it was clear that salary was not a major

issue and that the major issue preventing an agreement was the form of Chapter 78 relief.1 

Both the Association and the Board made proposals to provide Chapter 78 relief.  It is

undisputed that it is not the COST of the  Board and Association proposals to provide for

Chapter 78 relief that is preventing an agreement.  The only issue holding up an agreement

in Upper Saddle River is the FORM of Chapter 78 relief.      

The Association proposed a 26% maximum contribution for all staff to be effective

July 1, 2019.  I shall refer to the Association’s Chapter 78 relief proposal as a an “Uncapped”

proposal with no total dollar limit.  

Article 11 – Insurance Protection

Section A.1. - Insert: Effective July 1, 2019, Tier IV percentages shall be
capped at 26% for all staff. If healthcare contributions are changed by state
law and the contributions required are lower than current Chapter 78
guidelines, USREA employee contributions will be lowered accordingly
unless otherwise prohibited by the state legislation itself. The adjustment of
contributions will become effective at the time the new state law becomes
effective.

The Board proposed the following Chapter 78 relief:

Year 2019-2020: Employee contributions shall be capped at a maximum
contribution of twenty-six percent (26%) up to a maximum dollar amount
between the Chapter 78, Tier IV rates and the twenty-six percent (26%) cap
not to exceed a total of sixty thousand dollars ($60,000.00) per year.

Year 2020-2021: Employee contributions shall be capped at a maximum
contribution of twenty-six percent (26%) up to a maximum dollar amount
between the Chapter 78, Tier IV rates and the twenty-six percent (26%) cap
not to exceed a total of sixty thousand dollars ($60,000.00) per year.

1The parties’ positions on salary and Chapter 78 relief cited herein are the formal
positions that I was authorized by both parties to exchange during the mediation session.  
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Year 2021-2022: Employee contributions shall be capped at a maximum
contribution of twenty-six percent (26%) up to a maximum dollar amount
between the Chapter 78, Tier IV rates and the twenty-six percent (26%) cap
not to exceed a total of sixty thousand dollars ($60,000.00) per year.

Year 2022-2023: Employee contributions shall be capped at a maximum
contribution of twenty-six percent (26%) up to a maximum dollar amount
between the Chapter 78, Tier IV rates and the twenty-six percent (26%) cap
not to exceed a total of sixty thousand dollars ($60,000.00) per year.

If the above-noted maximum dollar amount is exceeded in the
above-referenced year, the parties agree to meet to determine how to allocate
the Ch. 78 reduction to meet the capped amount set forth above. Each
September of the contract term, representatives for the Board, the President(s)
of the USREA, the head negotiator for the USREA, and the Superintendent
will meet to review the upcoming year's health care premium costs, which are
effective each January 1st.  If the upcoming year's health benefits premium
increases will cause the Ch. 78 Tier IV cap to exceed the maximum dollar
amount set forth in the contract, the Ch. 78 Tier IV cap will be adjusted so as
to not exceed the maximum dollar amount set forth in the contract and the
adjusted Ch. 78 Tier IV cap will be put into effect no later than January 1st
of that school year and will apply until June 30th of the same year.  

The 26% cap on health benefit contributions and the above language shall
sunset and become inoperative at the conclusion of the Agreement (June 30,
2023). 

I shall refer to the Board’s Chapter 78 relief proposal as a “Capped” proposal with

a maximum expenditure defined in each year.  The Board’s Chapter 78 relief proposal also

includes a four-year contract term, July 1, 2019 through June 30, 2023 with 2.75% annual

salary increases in each of the four years of a new agreement. 

During the mediation session, the estimated cost of providing Chapter 78 relief with

a 26% maximum contribution before moving to the SEHBP was $51,000 in 2019-20,

$53,000 in 2020-201 and $63,000 in 2021-22. At the conclusion of the mediation session on

June 4th, after determining that the major issue causing the impasse was the form of the

Chapter 78 relief, Capped or Uncapped, and not the cost of providing the relief, I directed

that the Association Co-Presidents meet with the District’s Business Administrator to
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confirm the projected costs of funding the Chapter 78 relief with a 26% maximum

contribution after the move to the SEHBP.  

As stated above, the major issue is the FORM of Chapter 78 relief not the COST. The

projected cost of the 26% maximum Chapter 78 contribution is not preventing a settlement

nor is the cost of salary increases preventing a settlement.  During mediation, both parties

made formal proposals that are consistent with average salary settlements in Bergen County 

and which exceed average salary increases when the cost of providing Chapter 78 relief is

included in the total cost in each year of the new agreement. The Board formally proposed

a 2.75% annual increase (inclusive of increments) in 2019-20, 2020-21 and 2021-22.  The

Association formally proposed a 2.75% annual increase (inclusive of increments) in 2019-20,

a 2.8% annual increase (inclusive of increments) in 2020-21 and a 2.85% annual increase

(inclusive of increments) in 2021-22.  

The Association Co-Presidents met with the District’s BA on June 7, 2019.  The BA

provided the Association Co-Presidents with an updated projection which assumed a 10%

increase in the premium in each year.  The estimated cost of providing Chapter 78 relief with

a 26% maximum contribution after moving to the SEHBP is $56,500 in 2019-20, $60,700

in 2020-2021 and $66,700 in 2021-22.  

Given the narrowness of the parties’ positions on salary and the cost of providing

Chapter 78 relief in either form, “Capped” or “Uncapped”, Matthew Giacobbe, the Board’s

Labor Counsel and Joseph Tondi, the Association’s Uniserv Representative agreed to my

recommendation that a formal fact-finding hearing was not needed and that the parties would

submit a brief with supporting documentation on the form and cost of Chapter 78 relief and

salaries. This expedited procedure allows for a more timely conclusion to the negotiations
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and avoid the substantial delays and costs associated with the conduct and completion of

formal fact-finding proceedings. This is even more important since the parties’ current

agreement expired on June 30, 2019.  

       The Association was represented by Joseph Tondi, NJEA Uniserv Representative. The

Board was represented by Matthew Giacobbe, Esq., Cleary, Giacobbe, Alfieri and Jacobs,

LLC.  

Procedural History

1. I conducted a mediation session on June 4, 2019.  I determined that the major issue
was the form of a 26% maximum Chapter 78 contribution - “Uncapped” as proposed
by the Association or a “Capped” as proposed by the Board.  At the end of the
mediation session, I directed that the  parties meet and determine the projected cost
of a 26% maximum Chapter 78 contribution under the SEHBP.

2. The Association Co-Presidents met with the District’s BA on June 7, 2019.  The BA
provided the Association Co-Presidents with an updated projection which assumed
a 10% increase in the premium in each year.  The estimated cost of providing Chapter
78 relief with a 26% maximum contribution after moving to the SEHBP is $56,500
in 2019-20, $60,700 in 2020-2021 and $66,700 in 2021-22.  

3. The Board and the Association met on June 14, 2019 and were again unsuccessful
in resolving the form of Chapter 78 relief.  The actual cost of funding the 26%
maximum Chapter 78 contribution is not preventing an agreement.  

4. On July 5, 2019, I advised the Association and Board representatives that given the 
narrowness of the actual impasse, the form of Chapter 78 relief, Capped or
Uncapped, and not the actual cost of the Chapter 78 relief, there was no purpose in
conducting a formal fact-finding hearing. I noted that the “cost of implementing the
Board and Association proposals on the 26% maximum contribution is not in
dispute” and “a formal fact-finding hearing” will add nothing to the record and will
only prolong the impasse.”  

5. The Board and the Association representatives agreed to my recommendation that a
formal fact-finding hearing was not needed and the parties would submit a brief with
documentation on comparability data on salary increases in Bergen County and
comparability data on Chapter 78 relief in Bergen County. The parties agreed to
submit their briefs and comparability data by August 1, 2019. This would give me
sufficient time to review the parties’ submissions and issue my Fact-Finding Report
and Recommendations by August 15, 2019 and also give the parties an opportunity
to complete negotiations before the opening of the new school year.   
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6. On July 12, 2019, Joe Tondi advised me as follows by email:

“Yesterday I spoke with John Kulhawy, president of the USREA.  I went over
the process that we agreed to regarding fact-finding.  I explained the
exchanging of briefs by August 1, 2019.  John feels he is still in the
negotiations process with the Board of Education and feels there is no need
for fact-finding at this point in time.” 

7. On July 16, 2019, the Board’s Labor Counsel. Matthew Giacobbe, advised me by
email that he was informed by the District’s Business Administrator, Dana
Imbasciani, that the Board President, Jennifer Johnston, told her that she made no
specific plans for future direct negotiations during her impromptu meeting with John
Kulhawy last weekend. The meeting with Mr. Kulhawy was described as a “lovely
conversation”  and Mr. Giacobbe was advised as follows: 

“Kindly continue with the original plan of submitting all
necessary information to Mr. Glasson by August 1 so he can
issue his report before the start of the school year.” 

8. On July 18, 2019, Joe Tondi advised me as follows by email:

“I would like to request an extension for the Upper Saddle River Education
Association brief. The association's negotiating team would like to review the
association brief prior to me submitting it to you. We have a date of August
1, 2019 currently as the due date. After speaking to the association president,
he stated it would be impossible for him and his team to approve the briefs
until the first week of school due to vacations.”
           

9. On July 18, 2019, I responded to Mr. Tondi’s request to extend the time for
submission of briefs:

The briefs are due on August 1.  I am willing to extend the deadline to August
15 if you make the request. If you do not make the request, the briefs are due
August 1. 

In all of my cases, both parties submit their briefs as attachments to emails. 

In all my cases, I issue my arbitration awards and fact-finding reports as
attachments to emails. 

I am sure that all advocates send copies of proposed briefs electronically to
clients when a client requests review before submission. 

Let me be clear.  There is no basis to extend the deadline of August 1 beyond
August 15 because your client is "not available" to review and/or approve the
brief until sometime in September.

Your request is denied.
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10. On August 3, 2019, I approved Mr. Tondi’s request to extend the time for filing of
briefs until August 15, 2019.  

11. On August 12, 2019, Mr. Tondi advised me that there some issue with the cost of the
increments on the Scattergram previously agreed to by the Board and the Association
at the beginning of negotiations.  Mr. Tondi further stated that “we are not going to
get the brief completed until we get the right increment costs.”  

12. On August 13, 2019, I advised Mr. Tondi as follows by email:

“You told us (Matthew Giacobbe represents the Saddle River Board) about
your concern about the salary guides 2 weeks ago in Saddle River. I told you
then that the scattergrams were signed off by both parties at the beginning of
negotiations - probably more than a year ago. It is too late to be raising this
issue when the briefs are due on August 15th.

It appears that this is another effort to avoid filing a brief.  There is simply no
basis to delay the filing of the briefs because of a perceived and unspecified
scattergram issue  given the narrowness of the parties' positions on the open
issues.

As you know, I denied your request to extend the time for the filing of your
brief to "some time in September" and granted your request to extend the
time for filing to August 15.

I will issue my Fact-Finding Report & Recommendations on August 30 upon
my return from vacation. I will not hold up the issuance of the FF Report if
you do not file a brief.”

13. On August 14, 2019, I advised Mr. Tondi and Mr. Giacobbe as follows by email:

I received Joe's email detailing Denise's concerns about the step movement
and the incremental costs.

It is undisputed that the difference in the parties' final positions on salary and
Chapter 78 relief presented during the mediation session is not significant.
The major issue is the "Hard" Cap or "Soft" Cap on the 26% maximum
premium cost sharing. (Capped or Uncapped)

I expect that the scattergram concern will be resolved before new salary
guides are mutually developed. There must be an agreement on salary before
there is an agreement on salary guides.  I will retain jurisdiction to assist on
salary guides and make recommendations, if necessary, and to resolve any
differences on the scattergram.
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Please submit your final offers on term of agreement, salary, Chapter 78 relief
and any other open issues by August 16 and your briefs no later than August
26. I am extending the deadline to August 26 which is the date I return from
vacation.

14. On August 16, 2019, the Board submitted its Final Offer and Alternate Final Offer. 
The Association did not submit a Final Offer.

15. On August 26, 2019, the Board submitted its brief and supporting documents.  The
Association did not file a brief.

Procedural Analysis

PERC’s Fact-Finding Rules and Regulations provide that the appointed fact-finder 

“shall be considered an officer of the Commission for the purposes of assisting the parties

to effect a voluntary settlement of and/or make findings of fact and recommending the terms

of a settlement.”   The PERC Rules and regulations further provide that “the appointed fact-

finder shall, as soon as possible after appointment, meet with the parties . . . make inquiries,

and investigations, hold hearings, or take other steps deemed appropriate to discharge his or

her function.”  (N.J.A.C. 19:12-4.2 and 4.3). 

A review of the above procedural history shows that the local Association president

is trying to avoid the issuance of a fact-finding report until after the school year begins

notwithstanding the NJEA Uniserv Representative’s agreement to waive a formal fact-

finding hearing.  The purpose of an expedited procedure is to provide the Board and the

Association with a neutral recommendation before the school year begins and the opportunity

to reach an agreement on a new contract.  The procedural history confirms that nothing

would have been gained by holding a formal fact-finding hearing or extending the time for

filing of briefs until sometime in early September. 
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The PERC Act clearly states as “Declaration of Policy” the following: “It is hereby

declared that the public policy of this State is that the best interests of the people of the State

are served by the prevention or prompt settlement of labor disputes . . . ”.   (N.J.S.A. 34:13A-

2.)  It is well established that a statutory fact-finding procedure cannot be suspended unless

there is mutual agreement by both parties.  

Therefore, I am obligated by both the PERC Act and the PERC Rules and Regulation

to complete the fact-finding process and submit Recommendations for Settlement to the

parties and to PERC.  I am satisfied that I have given the Association a full opportunity to

submit a brief by granting two extensions from the original agreed-upon date of August 1st

to August 15th and then to August 26th.  

I have been mutually selected by the parties as a Fact-Finder in more than 150 cases

since 1995.  At no time during my 24 years in private practice did a party refuse to participate

in the fact-finding process.  From 1976 to 1980, I served as PERC’s Deputy Director of

Conciliation and Arbitration and as the Director from 1980 to 1995.  During that nearly

twenty-year period, I administered all of the mediation and fact-finding procedures provided

by PERC and appointed fact-finders in thousands of cases.  At no time during this nearly

twenty-year period did a party refuse to participate in the fact-finding process.  

According, I shall now proceed to an analysis of the parties’ positions on the

outstanding issues of salary and Chapter 78 relief.  

Analysis and Recommendations for Settlement

To expedite the issuance of the Fact-Finding Report and Recommendations, I will

dispense with a full analysis and recitation of the parties’ arguments.  The impasse in this

case is centered on salary and Chapter 78 relief.  These are the same two issues that virtually
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all school districts in New Jersey have had difficulty resolving since the enactment of

Chapter 78.  During the four-year phase in of the health benefit contributions required by

Chapter 78, senior teaching staff at or near the top of salary guides saw their annual salaries

reduced by the effect of significant health benefit contributions which were not offset by

annual salary increases.  It is undisputed that teaching staff at maximum do not get an

equivalent percentage salary increase or total dollar increase compared to teachers moving

through the steps on the salary guides.  The four-year Chapter 78 phase-in of the health

benefit contributions eroded the salary of senior teachers at the top of salary guides, resulting

in lower salaries for these senior teachers in many of the four years of the implementation

of Chapter 78. This erosion in senior teacher salaries, as well as the reduction in annual

salary increases for less senior teachers moving through the steps of the salary guide that

were significantly offset by health benefit contributions, created a great deal of frustration

in the negotiations process making settlements more difficult to achieve.  

Following the full four-year implementation of Chapter 78 health benefit

contributions, Tier 4 became the status quo and the parties were permitted to negotiate the

annual health benefit contributions.  This resulted in employee organizations proposing a

reduction in the level of health care contributions in school districts, municipalities, counties

and the State.  The most common proposal put forth by teacher associations in Bergen

County and throughout the State has been a reduction in the Tier 4 maximum percentage

contribution levels.  

The following chart illustrates the Tier 4 premium contribution levels for employees

enrolled in Direct 10 with full family coverage:
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Less than $25,000 3% of the cost of coverage
$25,000 to less than $30,000 4% of the cost of coverage
$30,000 to less than $35,000 5% of the cost of coverage
$35,000 to less than $40,000 6% of the cost of coverage
$40,000 to less than $45,000 7% of the cost of coverage
$45,000 to less than $50,000 9% of the cost of coverage
$50,000 to less than $55,000 12% of the cost of coverage
$55,000 to less than $60,000 14% of the cost of coverage
$60,000 to less than $65,000 17% of the cost of coverage
$65,000 to less than $70,000 19% of the cost of coverage
$70,000 to less than $75,000 22% of the cost of coverage
$75,000 to less than $80,000 23% of the cost of coverage

  $80,000 to less than  $85,000 24% of the cost of coverage
$85,000 to less than  $90,000 26% of the cost of coverage
$90,000 to less than  $95,000 28% of the cost of coverage
$95,000 to less than  $100,000 29% of the cost of coverage
$100,000 to less than  $110,000 32% of the cost of coverage
$110,000 and over 35% of the cost of coverage

I shall now review the impact of a reduction from a 35% maximum contribution to

a 26% maximum contribution.  The maximum contribution for the highest paid employees

in school districts under Tier 4 is 35% for employees receiving single coverage and earning

$95,000 or more annually.  This would be capped at 26%.  Thus, an employee enrolled in NJ

Direct 10 in Upper Saddle River  earning $95,000 or more would see their health care

premium sharing contribution reduced from 35% of $965.77 monthly to 26% resulting in a

monthly reduction in the premium sharing contribution from $338 to $251 resulting in an

annual reduction of $1,044. This annual reduction would be proportionally less for those

employees earning between $65,000 and $95,000.     

The maximum contribution for the highest paid employees in school districts under

Tier 4 is 35% for employees receiving family coverage and earning $110,000 or more.  This

would be capped at 26%.  Thus, an employee enrolled in NJ Direct 10 in Upper Saddle River 

earning $110,000 or more would see their health care premium sharing contribution reduced
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from 35% of $2,762.10 monthly to 26% resulting in a monthly reduction in the premium

sharing contribution from $966 to $718 resulting in an annual reduction of $2,976. This

annual reduction would be proportionally less for those employees earning between $85,000

and $110,000.     

The maximum contribution for the highest paid employees in school districts under

Tier 4 is 35% for employees receiving family Member/Spouse/Partner and earning $100,000

or more.  This would be capped at 26%.  Thus, an employee enrolled in NJ Direct 10

Member/Spouse/Partner in Upper Saddle River  earning $100,000 or more would see their

health care premium sharing contribution reduced from 35% of  $1,931.54 monthly to 26%

resulting in a monthly reduction in the premium sharing contribution from $676 to $502

resulting in an annual reduction of $2,088. This annual reduction would be proportionally

less for those employees earning between $70,000 and $100,000.    

 The maximum contribution for the highest paid employees in school districts under

Tier 4 is 35% for employees receiving Parent/Child coverage  and earning $100,000 or more. 

This would be capped at 26%.  Thus, an employee enrolled in NJ Direct 10 parent/Child

coverage in Upper Saddle River  earning $100,000 or more would see their health care

premium sharing contribution reduced from 35% of  $1,796 monthly to 26% resulting in a

monthly reduction in the premium sharing contribution from $628 to $467 resulting in an

annual reduction of $1,932. This annual reduction would be proportionally less for those

employees earning between $70,000 and $100,000.

As noted above, The Association Co-Presidents met with the District’s BA on June

7, 2019 at my direction to confirm the estimated cost of providing Chapter 78 relief with a

26% maximum contribution after moving to the SEHBP.  The BA provided the Association
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Co-Presidents with an updated projection which assumed a 10% increase in the premium in

each year.  The estimated cost of providing Chapter 78 relief with a 26% maximum

contribution after moving to the SEHBP was $56,500 in 2019-20, $60,700 in 2020-2021 and

$66,700 in 2021-22. The BA’s analysis showed that 53 members in the negotiations unit

would see a reduction in 2019-20; 70 employees in the negotiations unit would see a

reduction in 2020-21; and 77  in the negotiations unit would see a reduction in 2021-22.  

The agreed-upon Scattergram shows that the total salary for all of the negotiations

unit members is $10,700,562 in 2018-2019. Thus, 1% is equivalent to $107,005 and the

value of the reduction from a 35% maximum contribution to a 26% maximum contribution 

is calculated at more than 1/2 of 1% in 2019-20, 2020-2021 and 2021-22. It is undisputed

that this will result in higher salaries for those affected employees in 2019-20, 2020-21 and

2021-22 as they recoup some of the health care contributions that eroded their salary

increases during the four-year phase-in of Chapter 78.  It is also undisputed that these are the

employees that saw their annual salary stagnated or reduced during the four-year phase-in of

Chapter 78.

I have shown these calculations to illustrate that the disagreement between the Board

and the Association is not the cost of implementing a 26% maximum contribution - it is the

form of the 26% maximum contribution.  The Association seeks a 26% maximum which is

“Uncapped” and the Board seeks a 26% maximum contribution that is “Capped.”  Under

both scenarios, the 53, 70 and 77 employees will see a significant reduction in their health

care contributions in 2019-20, 2020-21 and 2021-22.  Under both scenarios, the cost to the

Board will be within the range estimated by the Business Administrator.  It is undisputed that

at no time has the Association disputed the Business Administrator’s estimated cost of
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implementing a 26% maximum contribution.  It is possible that the cost of implementing the

26% maximum contribution may exceed the cost estimated by the BA but the impact when

spread across 53, 70 and 77 employees will be minimal. 

Breaking down these calculations clearly shows that a formal fact-finding hearing

would not have added any new facts to the discussion that could not have been set forth in

a brief supported by comparability data on the form and cost of Chapter 78 in Bergen County

and other school districts in the State. The projected cost of the 26% maximum Chapter 78

contribution is not preventing a settlement. 

This is equally applicable to salaries.  It is undisputed that the Board and the

Association’s formal positions on salary at the conclusion of the mediation session on June

4th were not worthy of a full-blown fact-finding hearing.  The cost of salary increases is not

holding up a settlement.  During mediation, both parties made formal proposals that are

consistent with average salary settlements in Bergen County  and which exceed average

salary increases when the cost of providing Chapter 78 relief (Capped or Uncapped) is

included in the total cost in each year of the new agreement. 

During the mediation session on June 4th, the Board formally proposed a 2.75%

annual increase (inclusive of increments) in 2019-20, 2020-21 and 2021-22.  

During the mediation session on June 4th, the Association formally proposed a 2.75%

annual increase (inclusive of increments) in 2019-20, a 2.8% annual increase (inclusive of

increments) in 2020-21 and a 2.85% annual increase (inclusive of increments) in 2021-22. 

I have been mediating negotiations disputes since 1973 and there is simply no reason why 

responsible parties would have any difficulty resolving the salary issue given the agreement
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at 2.75% in 2019-20 and the insignificant gap in 2020-21 and 2021-22.  The salary issue is

effectively resolved and would not justify a full-blown fact-finding hearing.  

I have provided this analysis to demonstrate that the role of a fact-finder in a

negotiations dispute is to evaluate the comparability data submitted by the parties.  This

comparability data can be submitted at a hearing or it can be submitted as an exhibit attached

to a brief.  As noted above, the Board and the Association representatives agreed to my

recommendation that a formal fact-finding hearing was not needed and the parties would

submit a brief including documentation on comparability data on salary increases in Bergen

County and comparability data on Chapter 78 relief in Bergen County.  

Comparability is an essential component in the evaluation of the parties’ proposals

on Chapter 78 relief and salary increases.  During the mediation session, I told both the

Board and the Association that a governing principle that is traditionally applied in the

consideration of wages, hours and conditions of employment is that a party seeking a change

in an existing term or condition of employment bears the burden of showing a need for such

change.  I applied this principle in my discussion with the Board concerning its proposal to

move to Direct 15 from Direct 10.  I advised the Board that its proposal that the Association

move to Direct 15 from Direct 10 would probably not be achievable as a fact-finding

recommendation or voluntary agreement unless there was an incentive for the Association

to agree to Direct 15 which provides somewhat lesser benefits to Association members and

provides a 5% reduction in premium costs to the District.  This burden is even higher given

the impact of the Chapter 78 phase-in.  The Board dropped its Direct 15 proposal given this

burden during mediation. 
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During the mediation session on June 4th, I advised the Association and the Board that

this burden  would apply to their proposals for a Capped and Uncapped 26% maximum

contribution. This burden applies equally at mediation and at fact-finding.  The party seeking

a major change in a term and condition of employment bears the burden of providing

documentation to support its proposed change unless such change can be achieved through

the “give and take” of negotiations by granting the other party to the negotiations an

equivalent change on some other issue.  I explained to both the Association and the Board

that this burden can be met by providing comparability data showing the results of

negotiations on Chapter 78 relief in other Bergen County school districts and school districts

throughout the State.  The comparability data on Chapter 78 relief (and salary) is essentially

undisputed and widely reported by both the New Jersey Education Association and the New

Jersey School Boards Association.  

This is another reason why there was no need for a formal fact-finding hearing as the

comparability data needed to evaluate the major issue of the form of Chapter 78 relief being

negotiated in other Bergen County school districts and school districts throughout the State

is essentially undisputed. 

  The Board’s brief provided documentation on comparable data on salary increases

in Bergen County and comparable data on Chapter 78 relief in Bergen County as I requested. 

It is also included comparability data on salary that was compiled by the New Jersey School

Boards Association.  I have no doubt that the Association, if it filed a brief, would have 

submitted similar, if not identical documentation showing the agreements reached in other

school districts within Bergen County.  This is also the case with the reliable salary data

compiled by the research divisions of the New Jersey Education Association and the New

Jersey School Boards Association.
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My recommendations on salary and Chapter 78 relief are informed by the

comparability salary data and the comparability data on the resolution of Chapter 78 relief

in other Bergen County school districts.  In addition, my recommendation on Chapter 78

relief is informed by my direct involvement as a Fact-Finder and Super Conciliator in other

Bergen County school districts and other school districts in New Jersey.  

Salary

I shall first address salary. As stated above, the Board and Association salary proposal

are essentially settled. The Board formally proposed a 2.75% annual increase (inclusive of

increments) in 2019-20, 2020-21 and 2021-22. The Association formally proposed a 2.75%

annual increase (inclusive of increments) in 2019-20, a 2.8% annual increase (inclusive of

increments) in 2020-21 and a 2.85% annual increase (inclusive of increments) in 2021-22. 

A review of the salary data submitted by the Board shows that both the Association

and Board proposal are within the range of settlements in other school districts in Bergen

County.  

Accordingly, given the narrow difference in the parties’ positions, I recommend that

the Association’s proposed salary increases of 2.75% in 2019-20, 2.80% in 2020-21 and

2.85% in 2021-22 be implemented effective July 1 in each year of the new agreement and

be fully retroactive. The above salary increases shall be inclusive of the cost of increments.

Salary guides shall be mutually developed by the parties in accordance with the 2018-2019

agreed-upon Scattergrams.  I shall retain jurisdiction to resolve any issues concerning the

accuracy of the agreed-upon Scattergrams.  Finally, I will retain jurisdiction to submit

recommended salary guides if the parties fail to reach agreement  on mutually acceptable

salary guides.     
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Chapter 78 Relief

My recommendation on Chapter 78 relief is informed by a review of the settlements

on this issue in other school districts in Bergen County and my direct involvement as a Fact-

Finder and Super Conciliator in other Bergen County school districts and other school

districts in New Jersey.  

I shall first review the comparability on this issue in other school districts in Bergen

County.  A review of the comparability data submitted by the Board shows that Chapter 78

relief is occurring but there is no clear pattern that has emerged on the form of the Chapter

78 relief.  It is undisputed that local associations in Bergen County have been seeking a

reduction in the maximum percentage of 35% and that these proposals usually begin with a

demand that the reduced maximum percentage not have a fixed dollar limitation.  This is the

issue separating the parties in Upper Saddle River.  The Association seeks a 26% cap with

no fixed dollar limitation and the Boards seeks to limit the maximum contribution to no more

than 26% with a fixed dollar limitation.

A review of the comparability data shows that very few school districts in Bergen

County have agreed to a reduced maximum cap with no fixed dollar limitation. The

comparability data shows that efforts are being made to reduce the burden on employees

subject to the maximum contributions but nearly all of these efforts are not as significant as 

a 26% maximum contribution with no fixed dollar limitation.  

According, I conclude that the comparability data on Chapter 78 relief in Bergen

County supports the Board’s proposal for a 26% maximum contribution with a fixed dollar

amount.  

I shall now address my direct involvement in other school districts in Bergen County

and other school districts around the State.  I have recently served as fact-finder in the Ho-
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Ho-Kus school district negotiations, as Super Conciliator in the Saddle River school district

negotiations and as Super Conciliator in the school district negotiations in Franklin Lakes. 

All of these school districts are in Bergen County.

In Ho-Ho-Kus, the parties agreed to Chapter 78 relief.  The agreement provides that

the employee contributions shall be capped at 28% in 2019-20 with a maximum dollar

between the Chapter 78 Tier IV rates and the 28% not to exceed a total amount of $25,000. 

During the 2020-21 school year, employee contributions shall be capped at 27% with a

maximum dollar between the Chapter 78 Tier IV rates and the 27% not to exceed a total

amount of $27,500. During the 2021-22 school year, employee contributions shall be capped

at 26% with a maximum dollar between the Chapter 78 Tier IV rates and the 26% not to

exceed a total amount of $30,000.  The agreement further provides: If the above-noted

maximum dollar amount is exceeded in the above referenced year, the parties agree to meet

to determine how to allocate the Ch. 78 reduction to meet the capped amount set forth above. 

The Chapter 78 agreement in Ho-Ho-Kus supports the Board’s proposal for a fixed

dollar amount.

In Saddle River, I served as the Super Conciliator.  The agreement reached included

Chapter 78 relief and was modeled on the Ho-Ho-Kus format with a fixed dollar amount

provided in 2019-20, 2020-21 and 2021-22.   

The Chapter 78 agreement in Saddle River supports the Board’s proposal for a fixed

dollar amount.

In Franklin Lakes, I served as the Super Conciliator.  I was appointed Super

Conciliator by PERC on June 10, 2019 after the Association membership engaged in a strike

and did not report to work on June 10th.  One of the unresolved issues was Chapter 78 relief. 

However, this was not the issue that caused the strike.  I believe that the strike occurred
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because the employees were frustrated that they had been without a contract for nearly two

years.  The prior agreement expired on June 30, 2017. The strike was settled following a

lengthy negotiations session that began on June 10th and continued into the morning of June

11th.   The agreement reached included Chapter 78 relief and was modeled on the Ho-Ho-Kus

format with a fixed dollar amount provided in 2019-20, 2020-21 and 2021-22.   

The Chapter 78 agreement in Franklin Lakes also supports the Board’s proposal for

a fixed dollar amount.

I have also served as fact-finder in eight other school district negotiations outside of

Bergen County in the last 18 months and none of these settlements included any form of

Chapter 78 relief.  

Accordingly, I conclude that the comparability data on Chapter 78 relief in Bergen

County and my own recent experiences in three other school districts in Bergen County,

support a recommendation on Chapter 78 relief patterned on the Board’s proposal for a fixed

dollar amount.

During the mediation session, the estimated cost of providing Chapter 78 relief with

a 26% maximum contribution before moving to the SEHBP was $51,000 in 2019-20,

$53,000 in 2020-201 and $63,000 in 2021-22. At the end of the mediation session, I directed

that the  parties meet and determine the projected cost of a 26% maximum Chapter 78

contribution under the SEHBP. The Association Co-Presidents met with the District’s BA

on June 7, 2019.  The BA provided the Association Co-Presidents with an updated projection

which assumed a 10% increase in the premium in each year.  The estimated cost of providing

Chapter 78 relief with a 26% maximum contribution after moving to the SEHBP is $56,500

in 2019-20, $60,700 in 2020-21 and $66,700 in 2021-22.  
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The Board’s proposal provides for a $60,000 contribution in 2019-20, 2020-21 and

2021-22.  This would fall short based on the projections provided by the District BA in 2021-

22.  The Board’s proposed format for implementation of a fixed dollar amount assumes that

it will provide no more than the fixed dollar amount and it could even be less if the actual

cost of funding the 26% maximum contribution is below the fixed dollar amount specified

as a maximum.  

I recognize that the Association’s proposal seeks to “guarantee” that all employees

will not contribute more than 26%.  While, it is likely that the District BA’s projections may

be accurate, I will recommend that the fixed dollar amount specified be $70,000 in 2019-20,

2020-21 and 2021-22.  

Finally, I note that the Board’s final offer included a “sunset” provision.  This

effectively means that the $70,000 Chapter 78 relief would end upon the expiration of the

contract on June 30, 2022.  There is no basis to recommend this proposal since it was not in

any previous proposals submitted by the Board.  Let me be clear: Even if the sunset provision

was included in the original proposal, I would not recommend its inclusion in the new

agreement.  

Accordingly, the following is my full recommendation on Chapter 78 relief:

Year 2019-2020: Employee contributions shall be capped at a maximum
contribution of twenty-six percent (26%) up to a maximum dollar amount
between the Chapter 78, Tier IV rates and the twenty-six percent (26%) cap
not to exceed a total of seventy thousand dollars ($70,000.00) per year.

Year 2020-2021: Employee contributions shall be capped at a maximum
contribution of twenty-six percent (26%) up to a maximum dollar amount
between the Chapter 78, Tier IV rates and the twenty-six percent (26%) cap
not to exceed a total of seventy thousand dollars ($70,000.00) per year.
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Year 2021-2022: Employee contributions shall be capped at a maximum
contribution of twenty-six percent (26%) up to a maximum dollar amount
between the Chapter 78, Tier IV rates and the twenty-six percent (26%) cap
not to exceed a total of seventy thousand dollars ($70,000.00) per year.

If the above-noted maximum dollar amount is exceeded in the
above-referenced year, the parties agree to meet to determine how to allocate
the Ch. 78 reduction to meet the capped amount set forth above. Each
September of the contract term, representatives for the Board, the President(s)
of the USREA, the head negotiator for the USREA, and the Superintendent
will meet to review the upcoming year's health care premium costs, which are
effective each January 1st.  If the upcoming year's health benefits premium
increases will cause the Ch. 78 Tier IV cap to exceed the maximum dollar
amount set forth in the contract, the Ch. 78 Tier IV cap will be adjusted so as
to not exceed the maximum dollar amount set forth in the contract and the
adjusted Ch. 78 Tier IV cap will be put into effect no later than January 1st
of that school year and will apply until June 30th of the same year.  

A review of the parties’ proposals shows that a tentative agreement was reached on 

Article 38, Section C, Secretaries’ Leave of Absence and Article 51, Custodians’ Stipends. 

These tentative agreements are incorporated by reference in my Recommendations for

Settlement.   

It is now time for the Board and the Association to conclude these negotiations.  The

parties are keenly aware of the toll that protracted negotiations can have on the relationship

of the parties. I strongly urge both parties to seriously consider the acceptance of the

following Recommendations for Settlement:
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RECOMMENDATIONS FOR SETTLEMENT

1. Term of Agreement

The new Collective Negotiations Agreement shall be a three-year agreement, 
effective from July 1, 2019 through June 30, 2022.

2. Salary

Salaries shall be increased by 2.75% in 2019-20, 2.80% in 2020-21 and 2.85% in
2021-22, implemented effective July 1 in each year of the new agreement and be
fully retroactive. The above salary increases shall be inclusive of the cost of
increments. Salary guides shall be mutually developed by the parties in accordance
with the 2018-2019 agreed-upon Scattergrams.  I shall retain jurisdiction to resolve
any issues concerning the accuracy of the agreed-upon Scattergrams.  Finally, I will
retain jurisdiction to submit recommended salary guides if the parties fail to reach
agreement  on mutually acceptable salary guides.     

3. Chapter 78 Relief

Year 2019-2020: Employee contributions shall be capped at a maximum contribution
of twenty-six percent (26%) up to a maximum dollar amount between the Chapter
78, Tier IV rates and the twenty-six percent (26%) cap not to exceed a total of
seventy thousand dollars ($70,000.00) per year.

Year 2020-2021: Employee contributions shall be capped at a maximum contribution
of twenty-six percent (26%) up to a maximum dollar amount between the Chapter
78, Tier IV rates and the twenty-six percent (26%) cap not to exceed a total of
seventy thousand dollars ($70,000.00) per year.

Year 2021-2022: Employee contributions shall be capped at a maximum contribution
of twenty-six percent (26%) up to a maximum dollar amount between the Chapter
78, Tier IV rates and the twenty-six percent (26%) cap not to exceed a total of
seventy thousand dollars ($70,000.00) per year.

If the above-noted maximum dollar amount is exceeded in the above-referenced year,
the parties agree to meet to determine how to allocate the Ch. 78 reduction to meet
the capped amount set forth above. Each September of the contract term,
representatives for the Board, the President(s) of the USREA, the head negotiator for
the USREA, and the Superintendent will meet to review the upcoming year's health
care premium costs, which are effective each January 1st.  If the upcoming year's
health benefits premium increases will cause the Ch. 78 Tier IV cap to exceed the
maximum dollar amount set forth in the contract, the Ch. 78 Tier IV cap will be
adjusted so as to not exceed the maximum dollar amount set forth in the contract and
the adjusted Ch. 78 Tier IV cap will be put into effect no later than January 1st of that
school year and will apply until June 30th of the same year.  
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4. Tentative Agreements

A review of the parties’ proposals shows that a tentative agreement was reached on 
Article 38, Section C, Secretaries’ Leave of Absence and Article 51, Custodians’
Stipends. These tentative agreements are incorporated by reference in my
Recommendations for Settlement.  

5. All Board and Association proposals not included in these recommendations shall be
considered as withdrawn.  

ROBERT M. GLASSON 
FACT-FINDER 

Dated: August 31, 2019 
Pennington, NJ 
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